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a trademark can be any of the following except a generic term or descriptor
that fails to distinguish one business’s goods or services from another.
Understanding what constitutes a trademark is essential for businesses and
legal professionals alike, as trademarks play a crucial role in branding,
marketing, and intellectual property protection. A trademark is a symbol,
word, phrase, design, or combination thereof that identifies and
differentiates the source of products or services. However, not every mark or
sign qualifies for trademark protection. This article delves into the various
forms a trademark can take, the elements that are excluded from trademark
eligibility, and the legal principles underlying these distinctions. By
exploring these aspects, readers will gain clarity on what a trademark can be
and, more importantly, what a trademark cannot legally be. The following
sections explore the nature of trademarks, acceptable forms, exclusions, and
examples to illustrate the concept clearly.
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Understanding the Nature of a Trademark
A trademark serves as a distinctive sign used by businesses to identify their
goods or services and distinguish them from competitors. It helps consumers
recognize the origin of a product or service and assures them of consistent
quality. The primary purpose of a trademark is to prevent confusion in the
marketplace and to protect the goodwill of the brand owner. Trademark law is
designed to grant exclusive rights to the owner, allowing them to prevent
others from using a similar mark that could deceive or confuse consumers.

Trademarks are governed by various laws and regulations, both at the federal
and state level in the United States, and internationally through treaties
and agreements. The scope of what a trademark can be is broad, but it is not
unlimited. Certain signs, phrases, and symbols are excluded because they lack
distinctiveness or are considered generic or functional.



Forms a Trademark Can Take
Trademarks are versatile in form and can encompass a wide range of
identifiers. The law recognizes several categories under which a trademark
may qualify for protection. Understanding these forms is crucial in
recognizing what a trademark can be and, by contrast, what it cannot be.

Word Marks
Word marks are perhaps the most common type of trademark. They consist of
letters, words, or numbers that are used to identify a product or service.
Examples include brand names like “Coca-Cola” or “Nike.” Word marks protect
the textual representation of a brand regardless of font, style, or color.

Design Marks and Logos
Design marks include logos, symbols, or stylized images that represent a
brand. These marks are visually distinctive and serve as a graphical
identifier. For instance, the Nike “swoosh” or the Apple logo are design
marks that have achieved strong trademark protection due to their uniqueness
and recognition.

Slogans and Taglines
Slogans or taglines used in advertising can also be trademarked if they serve
to identify and distinguish the source of goods or services. A slogan must be
distinctive and not merely descriptive to qualify. For example, “Just Do It”
is a registered trademark owned by Nike.

Sound Marks
Sound marks are distinctive sounds associated with a brand, such as the MGM
lion’s roar or the Intel chime. These auditory symbols can be trademarked if
they are uniquely linked to a product or service and recognized by consumers.

Color and Shape Marks
In some cases, specific colors or shapes can be trademarked if they have
acquired distinctiveness and are strongly associated with a brand. For
example, the unique shape of the Coca-Cola bottle or the Tiffany & Co. blue
color are protected trademarks.



What a Trademark Cannot Be
Despite the broad range of protectable marks, certain elements cannot be
registered or protected as trademarks. The phrase “a trademark can be any of
the following except a” highlights that some categories are explicitly
excluded under trademark law because they do not fulfill the criteria of
distinctiveness or non-functionality.

Generic Terms
Generic terms refer to the common name of a product or service. These terms
cannot be trademarked because they are necessary for competitors to describe
their own goods or services. For example, the word “computer” cannot be
trademarked for computers because it is the generic name of the product.

Descriptive Terms Without Secondary Meaning
A descriptive term merely describes a characteristic, function, or quality of
a product or service. Such terms are not inherently distinctive and are
generally not registrable unless they have acquired secondary meaning—meaning
consumers have come to associate the term with a particular source. Without
this, descriptive terms are excluded from trademark protection.

Functional Features
Features that are essential to the use or purpose of a product cannot be
trademarked. The functionality doctrine prevents trademark law from
inhibiting competition by allowing exclusive rights to useful product
features. For example, a specific shape that improves a product’s utility
cannot be trademarked.

Deceptive or Immoral Marks
Marks that are deceptive, misleading, or contrary to public policy are not
eligible for trademark protection. This includes marks that falsely suggest a
connection with persons, institutions, beliefs, or national symbols or those
that are scandalous or offensive.

Common Symbols and Flags
Official symbols, flags, and emblems of governments or international
organizations cannot be registered as trademarks, as they are reserved for
public use and recognition.



Legal Principles Behind Trademark Exclusions
The trademark system is built on legal doctrines that balance the interests
of trademark owners, competitors, and consumers. The exclusions from
trademark protection ensure that the system does not grant monopolies over
common language, functional product attributes, or public symbols.

Distinctiveness Requirement
One of the fundamental requirements for trademark eligibility is
distinctiveness. A mark must be capable of identifying the source of goods or
services uniquely. Without distinctiveness, marks cannot perform the
essential function of a trademark, which is to distinguish one business from
another.

Functionality Doctrine
The functionality doctrine bars trademark protection for features that are
essential to the use or purpose of a product or affect its cost or quality.
This doctrine maintains competition by ensuring that competitors can use
functional product features freely.

Public Policy Considerations
Trademark law excludes marks that are deceptive, scandalous, or offensive to
uphold public interest and morality. Additionally, official emblems and flags
are excluded to preserve their use for governmental and public purposes.

Examples of Non-Trademarkable Elements
Practical examples help illustrate the concept of what a trademark can be any
of the following except a. Identifying real-world cases clarifies the
boundaries between protectable and non-protectable marks.

Generic Term Example: The term “apple” cannot be trademarked for the
fruit itself but can be trademarked for electronics because it is
arbitrary in that context.

Descriptive Term Example: Using “creamy” to describe yogurt texture is
descriptive and not trademarkable without secondary meaning.

Functional Feature Example: The shape of a bottle designed purely for
ergonomic use cannot be trademarked.



Deceptive Mark Example: A mark implying a product is organic when it is
not would be refused registration.

Official Symbol Example: The United States flag cannot be registered as
a trademark.

Frequently Asked Questions

What types of marks can be registered as a
trademark?
A trademark can be a word, phrase, symbol, design, or a combination of these
that identifies and distinguishes the source of goods or services.

Can a trademark be a color or sound?
Yes, trademarks can include colors, sounds, smells, or even motion, as long
as they serve to identify and distinguish the goods or services.

Is a generic term eligible for trademark
registration?
No, generic terms cannot be registered as trademarks because they refer to
the general category of products or services and do not distinguish the
source.

Can a trademark be a functional feature of a
product?
No, functional features that are essential to the use or purpose of a product
cannot be registered as trademarks because they affect competition.

Which of the following cannot be a trademark: a
slogan, a product shape, a generic term, or a logo?
A generic term cannot be a trademark because it is the common name for a type
of product or service and does not identify a specific source.

Additional Resources
1. Trademark Law: A Practitioner’s Guide
This book offers a comprehensive overview of trademark law, covering the
essentials of trademark registration, protection, and enforcement. It is



designed for both new practitioners and experienced attorneys looking to
deepen their understanding. The guide includes practical examples, case
studies, and strategies for handling common trademark issues.

2. The Essentials of Trademark Protection
Focusing on the fundamentals, this book explains how trademarks function to
protect brand identity and consumer trust. It covers the legal standards for
trademark eligibility, the registration process, and how to defend against
infringement claims. The author also explores international trademark
considerations and how businesses can safeguard their marks globally.

3. Trademark Infringement and Litigation Strategies
This title delves into the complexities of trademark disputes and litigation.
It provides readers with detailed insights into identifying infringement,
preparing legal arguments, and navigating court procedures. The book also
discusses settlement options and alternative dispute resolution methods for
trademark conflicts.

4. Global Trademark Practice and Enforcement
Ideal for businesses operating internationally, this book outlines the
challenges and strategies involved in protecting trademarks across multiple
jurisdictions. It explains key international treaties, such as the Madrid
Protocol, and offers guidance on managing trademark portfolios worldwide.
Readers will find practical advice for overcoming enforcement hurdles in
different legal systems.

5. Branding and Trademark Strategy
This book explores the strategic role of trademarks in building and
maintaining brand value. It highlights how effective trademark management can
enhance market position and customer loyalty. The author integrates marketing
principles with legal frameworks to show how trademarks contribute to overall
business success.

6. Trademark Searching and Clearance Techniques
A vital resource for anyone involved in trademark selection and registration,
this book covers methods for conducting thorough trademark searches. It
explains how to identify potential conflicts and assess the risk of
infringement before filing. The guide also discusses the use of databases,
search tools, and professional services in the clearance process.

7. Licensing and Assigning Trademarks
This text provides an in-depth look at the commercial use of trademarks
through licensing and assignment agreements. It discusses key contractual
provisions, negotiation tactics, and legal considerations to protect
trademark owners’ interests. The book also addresses how to maintain
trademark rights during and after licensing arrangements.

8. Trademark Counterfeiting and Enforcement Tactics
Focused on combating counterfeit goods, this book examines the impact of
trademark counterfeiting on businesses and consumers. It details enforcement
strategies, including customs actions, civil litigation, and criminal



prosecution. The author also highlights collaboration between brand owners,
governments, and international organizations to tackle counterfeiting.

9. Designing Distinctive Trademarks
This creative guide emphasizes the importance of distinctiveness in trademark
design. It covers the legal criteria for what makes a trademark protectable
and offers practical advice on developing unique and memorable marks. The
book includes case studies of successful trademarks and tips for avoiding
common pitfalls in design and branding.
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